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A. THE IMPORTANCE OF EXEGESIS, THEORETICAL AND
PRACTICAL

If we consider the purpose and drtgnce of their
regulatory remedies are indispensable in any modgentedural
system , whether civil or criminal , to correctas of law in view of
the merits , the process , or the breach of praed¢dules . Because of
these considerations , the broad appeal of ciail tnatters in general,
but especially in the Romanian procedural law tied undergone as
well known a process of modernization and harmditinawith
European legislation, the new Code of Civil proaduof particular
Importance in terms of both the number and esggdiad complexity
of procedural institutions involved in this field controversial legal
issues that give rise to new and new interpretatiamd correlation
with other institutions forming civil trial law iscale, and especially in
terms of practical purpose for which remedies @&gulated , is to
pave the way for judicial review on the legalitydaralidity of a court
ruling by a lower court or other organs, mostly austrative , that
are not part of the judiciary.

We affirm without error, that colap set of remedies, both
in the opinion of the majority of all practitioneasd theorists of law,
it highlights the important call. We justify thatch a finding is
consistent defining characters of the call, in tyapeal, the appeal is
ordinary common reformer devolutive and suspensibexecution,
allows correction of a decision almost entirely immgded and illegal,
Is the exponent of the double degree of jurisdictmd is not only a
judicial remedy but jurisprudential one, it provsd¢he first level
desired homogenization practice courts in intempgeand applying
the rules of law.

This is one of the reasons | chtbgetopic of this thesis call
the institution as it is currently regulated in Ramran civil procedural
law and as reflected in the new Code of Civil Pdare, in judicial
practice newer old or current, that being only adirary appeal may
be exercised by either party to the dispute orgtasecutor, or the
legal conditions and elsewhere, for any dissatigfacin fact or in
law, to cause another trial on the merits, call dhé/ remedy which



the law does not provide reasons.

Within this theoretical researatstitution is approached
from the perspective of call procedures in placs regulations on 15
February 2013 of the New Civil Procedure Code, ubto the
innovative provisions thereof, but coupled with thé saying: that the
current regulations soon will become history, lmiets that history but
a Procedure of a foundation, a strong roots that graft the new
regulation, the analysis is discussed in termsoohparison between
the two legislations, but also marking the entrnyp iforce of the Law
No. 202/2010, dubbed, small reform ", just becairseghe Civil
Procedure Law, as in all subjects who introduced meys, new
legislation modernizing the precede trial.

Finally it must be stressed that we chéseperform
research appeals, procedural law of our system amdpwith other
systems of law, and consisting primarily of Freratil procedure
system, a permanent and valuable reservoir of naig@n continuous
process of upgrading our system and compared itlséttlement of
this lawsuit appeal Italian Portuguese, German, ear English,
Spanish, Swiss, through the law of similarity Rorman but also
because those laws were less doctrinaire reviewedibreputation.

It should be added that, as a whblis thesis was based on
a careful examination of the doctrine and natignasprudence, this
effort focusing mainly on the analysis of known toaire, practical
decisions, from the courts on all levels of jurgddin that have the
competence judgment call, so this paper combindls the existing
precedents doctrinal presentation given in the call



B. STRUCTURE

In terms of form, the work plandivided into six chapters,
consisting of sections and subsections after $tiregc the end of the
work being bibliography entire sentence totalin@ $ages and 717
footnotes.

The bibliography includes mangriss by Romanian legal
literature, and foreign embodied in treaties, stadimonographs,
articles, an extensive case law, both nationaltscamd the European
Court of Human Rights or the courts of the othestemns analyzed
comparative law, also many laws and applicable silmts of the
Constitutional Court in the thesis.

In terms of content, the thedimsainstitution plan call
from a historical perspective, the concept of ctvigll phases of the
trial, the appeals and classification, to the pplec of the double
degree of jurisdiction outlined by European and dstic norm in
definition and conception of appeal, appeal formsour current
legislation, but as | said in the oldest subjeghjscts and time of call,
the formal exercise of its jurisdiction to hear #ygpeal, and the trial
procedure specifies that single attack ordinary maedevolution of
our procedural system.

This analysis could not end withthe research settlement
procedure, possible solutions appeal addressed fiooth the old
regulations, but also through substantive changedenn the matter
of the New Code of Civil Procedure.

Such a§hapter |, entitled "Appeal, ordinary appeal in the
civil trial" concept emphasizes the importance bk tcall, the
historical evolution of its regulation in the coxtt@f other remedies,
the principle of double instance European Romairegmslation and
the organization of the review which provides deuldegree of
jurisdiction and other legal systems.

The first section of this chapterdevoted to the notion of
focusing on the particulagile lawsuit brought by the New Code of
Civil Procedure, and the current phase of its dapknt, the last
stage, court decision.

In the second subsection, Constaera on the importance



and evolution of appeals, we have shown along #weldpment time
of review, in particular the call, then shown inetHollowing
subsection global and European perspective onrtheiple of double
degree of jurisdiction in the next subsection wiketd about the
Importance and classification of remedies doctrihe,very important
role of remedies in any system of law. And finatigll the dominant
position in the Romanian system of appeals, asexipeession of the
double degree of jurisdiction and our internal law.

Chapter 11 is dedicated , Rules for the establishment and
exercise of remedies , namely the reference texistence of a trial
court ruling that the law appears likely to declattacked by an
appeal , and the manifestation of the will of thety interested to
pursue the appeal through its declarearea nexestibs refers to the
legality of remedies , namely the need for therbeéancluded in the
legal norms in force at the time of its exercissuch remedies
hierarchy , the hierarchy of procedural steps aedamding the
exercise only ordinary remedy is appeal , then thepeal
extraordinary ways , the appeal for annulment avdsion . Follow to
the end , the uniqueness of the right to exeransapgeal and finally
as a final rule, but not the last, the aggravatbnhe situation side
effects of their remedies , with some exceptionsonfrse known .

Chapter 111 is devoted to regulating the call, defining it as
the common way, ordinary appeal reformer, devoduéind suspension
of enforcement of a judgment which provides corogcgroundless or
unlawful, is not only a judicial remedy, but onerigprudential,
providing first-level organization of the practiceourts in
implementing and applying the rules of law. We caddifined as
procedural middle where an interested party orriad¢y request
cancellation, change or set aside the judgmeningatdirst instance,
which is an established definition of the doctrinecause, unlike
French law that includes a clear and explicit cally rule of Civil
Procedure establishes no such definition.

In the second section of the thirdapler we present
headquarters , instead call the Romanian proceduleahnd its forms,
call the reintroduction institution , based on @gpearance in our
history and to its regulatory submission currentrfdaaian law system.



In addressing these developments, we paid parnicitt@ntion to
legislative changes introduced in the field cateafeintegration into
the system of remedies by Law . 59/1993 , whenréveval of the
notion , that the revolution of civil procedurala But as is well
known , some of the original texts of the old Cqdas they were
returning to their economy through the enactmemvab-mentioned
present some inaccuracies and even reality gapiedeio the situation
in the Romanian society development and evolutibmany legal
situations that were born , the particularitieshod reality, so that such
texts on appeal have been subsequently many changes
rearrangements to date, the institution that madeall, including the
aspect of competence for solving one of the subjeften subject to
change , the effects of such procedural sinusoiith wbvious
consequences and the handling of cases in a rddsdmae , leading
to paradoxical trial , retrials decades , factidradack of uniformity
of practice among courts , located just over thmesaudicial district ,
in the same court of appeals or district court ¢ atimately the
quality of justice .

Under the third, fourth and fiftinthis chapter | have tried
a comparative presentation of the three forms gseah mainly
incident and caused the new procedural rules, lamdight was better
said parallel current legislation, regulation ofetiCode of civil
Procedure, as still are, as is well known under dltke regulatory
process started, in progress, and will resolvs iteguired by the New
Code of Civil Procedure have provided transitiongés after the old
regulation.

These sections outstanding at timMast two covered call
options in the New Code of Civil Procedure, andotigh a
comparative analysis between the main appeal aadother two
forms, analysis reveals that this comparative aggrayoes beyond a
simple comparison , to call purely theoreticalpfisitmost importance
to practitioners more accurate understanding of forener names
more uninspired 'accession to call "and especth#yclear distinction
that marks the difference sometimes very high #ssnof the call and
the incident causing, on the one hand, and thegoyingcall on the
other side.

| could not end this without cagllogress analysis to
highlight the regulation of conception New CodeQGi¥il Procedure
which has proposed changing the current system ddk won, as



commonly known by professionals in mind primariodern views
on the conduct of civil proceedings, the role antes of participants
in the process, starting from its current ambitjoasd individuals
access to resources and procedural forms moresigleeand simpler,
especially accelerating proceedings. As shown ptsly in the call,
and the concept of the new Code, it remains onlgramary appeal,
and changes of the review were analyzed in detaheé contents of
this thesis.

Section four of chapter three wlagoted to an analysis of
cross-appeal, from the concept and its rules, dwlyin terms of the
historical evolution of this regulation, consideyinessential to
emphasize that to have a clear vision of the pscte nature of
highlight the position of the parties, and theimgmdiance with the
mandatory rules of procedure, the appellate couwnstncarefully
consider an application form to be qualified asdeat call, although
critics alleging that highlight their dissatisfamti of the owner on his
judgment, should be a "reply" to the main appeathaf party that
originally did not want to bring the dispute to &wn stage of
proceedings.

This is because such an applinaten hide a main appeal
promoted over time and to easily qualify the inaideall encourages
abuse party attempt to circumvent the rule governihe term
imperative tone.

Appeal analysis incident contiduéo emphasize the
characteristics of standing, active and passivsepeively, in call
incident. The first condition for justifying the dal standing to
promote a call incident, is to be respondent inrfen appeal, this
condition is necessary but not sufficient, since #ssence of the
variety of call is the fact that the respondenteolapplication called
the decision to want reform, but also to prote@ntkelves from a
possible change of the sentence, the effect of ghiog the main
appeal, side by side. Also in terms of passivedtanin call incident,
it is clear that it belongs to only party with irgets contrary to the
respondent, and that the main appeal.

This bending of the incident aauld not continue without
the highlighting rules of procedure call incidenyestigation of these
rules debuting the analysis period can be exercssmth a request,
continuing to shape the conditions that must meeappeal incident ,
that is to be subject to the same formal requirdsnas the main



appeal. In this section, the defense must dispisggge compulsory
presence of this call, | advocate the opinions esggd on this issue,
namely that the defendant calling the incidenttii @bliged to filing
the answer to the call mainly because the two @ctxedures
followed somewhat different purposes, ie mainhecejcall, greeting,
and change the background in favor of the declasantence-appeal,
but will be submitted at the same time.

In section five of chapter three examined institution call
caused, starting with the concept and the regulaifdhis variant call
in the Romanian law, standing and scope of theazalked stressing
that, unlike appellate incident, the objectivelwd tall cause is related
to a possible risk, ie the owner of this appeaksde avoid the risk of
being worse situation process incazul that woulihge the sentence
after admitting primary call. As call incident, vegamined procedural
rules call caused, and possible solutions for ptorgo such
applications, which are very similar to those ol aacident known
fact that rule is challenged call a variety of sr@ppeal, otherwise we
in agreement with most of our doctrinarians.

The penultimate section of thisapler examines the
organization of the call as the guarantor of thelbd® degree of
jurisdiction, and in other legal systems. | paie@pl attention system
Civil Procedure ltalian and French but of courdepa comparative
analysis of our organization focused aspects ofesys as English,
American, Spanish, portghez, German, and Swisss Haction
reserved comparative law is to introduce the retedéopic of this
thesis mailing us and possibly solutions adopteather states.

In section five of chapter three examined institution call
caused, starting with the concept and the regulaifdhis variant call
in the Romanian law, standing and scope of theazalsed stressing
that, unlike appellate incident, the objectiveltd tall cause is related
to a possible risk, ie the owner of this appeaksde avoid the risk of
being worse situation process incazul that woulihge the sentence
after admitting primary call. As call incident, ve@&amined procedural
rules call caused, and possible solutions for ptorgo such
applications, which are very similar to those ofi aacident known
fact that rule is challenged call a variety of sra@ppeal, otherwise we
In agreement with most of our doctrinarians.

The last section of this chapleee | attributed it to a key



iIssue that is the subject matter of the appeal thatanalysis of
judgments that can be attacked with this remeahd identify parts of
a judgment call that can justify initiating juditieeview. The first
subsection deals with the enumeration of decissutgect to appeal ,
based on the rule established by art . 466 NewoC.giv . , Which
provides that judgments are subject to appeal enfittst instance
whatever the nature of the dispute that the seatenc Were
highlighted exceptions to this rule that those gaties that are
exempt judgments can be appealed , the judgmentiseotourts of
appeal , because the legislature vision and Justigh Court of
headphones can not be competent judge call, dex®labout what
role can upload any court , but like we were nogemgiven the
supreme court must be concerned with the requimatbnmity of

judicial practice , the transformation to be dasirestance.

Penultimate section deals withe tregime affected
interlocutory appeal, based on the provisions bf282 para. 2 of the
previous legislation, which enshrines the principlef the
iInadmissibility of attacking separate appeal praecisions, but
highlighting derogating exceptions to this rule.

This section concludes with amalgsis of part of the
decision may be the subject of the call, from thesgion raised earlier
in doctrine if the call can only target device ojualgment or other
parts of it, and the opinion somewhat since we weiees in the past
have argued that considerations can be contestdbeifcaller is
affected by them, or they are wrong or foreignhte mature of the case
before.

Chapter IV is devoted to the parties on appeal and is
demunit , subjects the call . In this part of thadg have been
analyzed extensively in the eight subsectionsst fire showed that it
Is natural that the responsible parties are padiekon appeal . The
two conditions required for the exercise of théntigf appeal - distinct
lack of procedural capacity and its penalty , whatdhe capacity of
use , or exercise, respectively in the next , stapdwho must subsist
throughout the process , and except for the lackdg a condition
assertion of a subjective right , interest , lospscificity and interest
for third parties . In the third subsection we amdat persons may
incite call and the incident caused , then | rdferthe party who
auparticipat the judgment at first instance, whichve applied



apesoenelor intervention but it has been rejediet,and provided
that the party has not expressly waived the call.

We analyzed in the fifth sectitime situation of witnesses
and experts, which can in certain circumstancesattack her
substantive sentence, and section six, the situafiother people who
took part in the trial on the merits, and a suhbeactof this
introduction we discussed the situation of theipartoncerned in the
appeal. We analyzed the special prosecutor in ivie appeal and
support by declaring that the new procedural rtlas the oldest. And
in the last section representation of parties orpeap legal
representations, derived from law, protection, #mel conventional
reference to the contract attorney, conditions, exwtptions.

Chapter V is dedicated, referral to the court of appeal. The
first section will analyze the court jurisdiction thear the appeal,
which is quite easy, because it is immediately sopeourt which
tried the background, and so on we have showrs theé County
Court, that the Court of Appeal which is in chaafe¢hat court. In this
section of the paper | dealt with jurisdiction talldor, first, through
the time evolution of rules governing the compegeevelopment
marked the reintroduction period immediately foliogy the call for
legislative changes characterized by high effermese, adopted in a
relatively short period of time and unclear ledisla with provisions,
without transitional rules or the transitional milambiguous issues
that led to the delivery time of different solutsoim practice.

The next section is entirely aflted extensively analyzing
the term of appeal, change its extension from tlegipus 15 days to
present within 30 days, extremely important in mpyn@n, the section
from historical considerations on this then in thext subsection
starting point from which the calculation of thené period for appeal
following subsection refers to the principle echgmeei, following the
calculation of the term, interruption, suspensiord aeinstatement
teremenul call, then | did some practical consitiena , sixth
subsection represented by failure to appeal thetisananalysis and
final subesgune | ficut a brief but necessary regulations lsra
comparison, the previous and the new Code of Enacedure.

Section three of chapter fiveois , call request , with



appropriate subsections , ie elements that thepewides for the
request , form, mandatory written form , and iratien to its request
for appeal ie elements identifying the party whitlakes the call,
appearing the judgment is appealed , the groundeamn fact and
law, the evidence in support of the appeal, an @ppgning and
stamping , filing , Tnregistrargiasubmitting this application to the
court for judicial review . Where have submittedsthequest to the
sentencing court background stamping an appealrdiogoto law
146/1997 and subsequent amendments , repeal jusliarap duty in
2013 , and very extensively in the fifth subsectwoe analyzed the
effects of demand call , from concept and theimadightion , through
suspensive effect , that of investing judicial ¢darestablish the stage
appeal process , and until the end of the chapiesestion , namely
its effect Devolution known principles , tantum dewum gquantum
apelatum , the procedural requirement of the poiecdf availability ,
namely appellate court is limited to investigatmgy because of the
reasons stated in the appeal , it will decide withie limits specified,
and quantum quantum devolutum judicatum , effecéy mlter not
only call on what was judged the first instancestablishing clear
procedural new regulation limits the judgment opesd, there may be
requests , claims we change the quality side. Aiseeemed essential
to specify that, in the case of a variety of daltident or provoked the
principle of non reformatio in pejus no longer applts effects being
removed as first-instance judgment may be amendadd, may i
aggravate the situation caller principal who triggg judicial
procedure , made possible call and the incidergezhu

The last chapter focuses on thalyais , settlement
procedure call , the new rules of procedure priepgpratory trial court
that the judgment call, compleraea or change areappafter the
conditions imposed by law, must calling party shwelcommunicated
by preseditele court or his designee . This pemiincommunicate
the call respondent is required within 15 days @fceiving
notification, lodge greeting , which in turn shabtify the caller that
he submit to the defense response , the appehaiittake cognizance
of the case file. So receiving the dossier , thesident of the appeal
court , he takes some preparatory steps , the nawlkiribution of the
file, and set the first hearing within 60 days loé tresolution, and of
course compliance requirements citation partieggpeal . Then we
made a comparison to the old procedural rules tetnaentratat



segunea two widely followed reasons, defenses andeege on
appeal, ensuring action by sequestration in caseed.

In the fifth section we reachgddgment call, and to
debate the merits of the appeal, which is compatiakh the basic
principles and general provisions, even the debiage to the fund if
the call counter. We treated the first subsectidnthos section,
divestment, giving the judgment of the possibleesam the two
parallel regulations, then leaned on the solutist instance, the total
or partial eprese.

Sixth section of the last chaptr the thesis dealt
analyzing judgment call features and call incidesnised. | continued
in the next section, the seventh with extensivattnent of the non
Reformatio exceptions in pejus.

Section eight is the solutions paonurga appellate court,
those that depend on how the trial court commidedr, reject call,
why cnteaZ not considered lead to substantive sentence caple
We and cancel when asked does not meet the ledablasolete call,
the calling party's fault he remained in inactivithe appellate court
could in the old regulation to retain or change fildgment of the
merits, and | leaned on this possibility, | meancoftirse and raising
the appeal fund.

In a new section we have analythe judgment on appeal
settled by rejection, change the judgment by rubngthe merits due
to dd evocation right, then | looked aside the judgt of first
instance in the previous regulatory eleventh sadimtlowing reasons
nullity of the call, and natural right of appealaatst the decision to
cancel. Thirteenth section examines in more d#tairequirements on
the design and drafting of judgment and reasomnipeé next section
obligation solution adopted by the court of appedight of the New
Code of Civil Procedure and European standards atand

The fifteenth section we treafidoptriva appeals the
judgment on appeal, correction, clarification andpmementing
compared with previous regulatory Enforcement aptoetne paths of
the appeal, the appeal for annulment of the twoatliies and review
rigor only in expository manner , succinct, withatlaiming to be
clarified many of the issues raised by these unstihs trial but did
obicectul other exegeses likely broader than tHidreated and the
appeal on points of law which is given in our supeecourt also
leaned on novelty and its referral to a ruling ptio@ unraveling the



legal issues , as interesting novelty so demandimgd) not least on
delaying the appeal brought everything in the ligt European
Community law the observance of , optimal termedgctable , and as
short as possible to stop the train in Court cdeebe tried along
several years.

And for that, too soon after tient of the new Code of
Civil Procedure, to me as a practitioner not alldwee an overview,
panoramic new regulations, only certain sectiongdring at first, if |
may say so, | concluded optimistic spirit, prognessspirit of any
legislative or scientific news is welcome in my mipn for all
Romanian legal system.
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