Judicial Real Estate Foreclosure

Abstract — PhD thesis

This doctoral thesis analyzes a highly important judicial
foreclosure procedure, both from a theoretical and practical point of
view, which is inherent in the civil procedure and enforcement, real
estate judicial foreclosure, respectively.

The real estate judicial foreclosure procedure is one of the most
important and binding civil execution procedures known in the
Romanian legal system. This procedure of judicial foreclosure, specific
to indirect enforcement, is conducted by following certain rules and
principles governed by the executional procedural law, or Code of Civil
Procedure, which leverages real estate property of the debtor, in order
for the creditor to exercise their rights.

The real estate judicial foreclosure procedure must be carried
out in full observance to the principle of legality. This principle of law
implies compliance with all existing rules governing the Civil
Execution Procedure by both enforcement bodies and by all

participants or legal entities involved in carrying out this procedure.

The premises of this material is given by art. 812-886 of the New
Code of Civil Procedure and art. 488-571 of the Code of Civil
Procedure in 1865.



The chosen topic is of great importance, as the real estate judicial
foreclosure procedure requires taking procedural action with serious
and important implications for the bailiff, sometimes with considerable
patrimonial movements and attachment orders, significant monetary
value distributions, as well as addressing certain procedural situations
that occur during the course of this procedure, which are to be taken
when specific situations claim them, and when they are imposed to be

taken for better management and exploitation of monitored properties.

Throughout the paper | made numerous references to practical
situations which arose during my civil execution practice, including my
own enforcements that were subject of the European Court of Human
Rights and which condemned Romania for its postponement, delay and
lack of support from authorities for the enforcement of certain court
decisions and brought about even my deprivation of liberty as bailiff.

Also, in the content of the paper | analyzed the extensive changes
that occurred as a result of the effect of the New Code of Civil
Procedure on 15 February 2013, in respect to the judicial foreclosure of
property, and | compared the new changes of executional procedures
with the old ones that have been repealed and were subject to the Code
of Civil Procedure in 1865.

The first chapter of the first title deals with the fundamental
rules of enforcement, therefore | analyzed the concept, role and
importance of enforcement in general, referring to the definition,
purpose and legal nature of enforcement, the historic landmarks and the

evolution of the institution of enforcement over time, which from its



primitive and private inception, having been dominated by cruelty and

revenge, has gradually become secularized and formal in character,

which is what is known nowadays.

The second chapter of the first title is devoted to the
enforcement law report covering general concepts related to existing
major enforcement procedures which are covered in Book V of the
Code of Civil Procedure and which are classified in two wide ranges,

namely direct enforcement and indirect enforcement.

Thus, within the direct enforcement frame |1 identified four
distinct forms of enforcement, as follows: 1) the forced surrender of
movable property goods subject to the provisions of art. 892-894 Code
of Civil Procedure; 2) the levy of real estate property, subject to the
provisions of art. 895-901 Code of Civil Procedure; 3) enforcement of
other obligations to set up or not a procedure that is subject to art. 902-
913 Code of Civil Procedure; 4) enforcement of court orders relating to
minors, a new distinct and welcomed procedure, designed to cover a
gap in our old law, with great emotional value, which is subject to the
provisions of art. 909-913 Code of Civil Procedure. The last two forms
of enforcement, though they first seem as forms of the same procedures

in terms of the inclusion of regulating articles, have,

however, a completely different specific character as enforcement
procedures, even if we think of the object of the execution as the

subject of enforcement cannot ever be made an object of enforcement.



| also analyzed and identified, within the indirect enforcement
procedure, looking at both the old and the new code, the following: 1)
real estate foreclosure, art. 726-779 Code of Civil Procedure; 2)
execution, art. 780-793 Code of Civil Procedure; 3) pursuing benefits
and income properties, art. 794-811 Code of Civil Procedure; 4)

judicial real estate foreclosure, art. 812-862 Code of Civil Procedure.

In the third chapter of the first title | succinctly analyzed the
main participants in the enforcement procedure, namely: the parties, the
court of law, the bailiff, the participation and the role of the prosecutor
in enforcement activities, public employment agencies as well as other

participants necessary to carry out the enforcement.

Title 11 was devoted to the analysis of the principles governing
the entire procedure of enforcement and the organization of bailiff
profession, where | analyzed: the principle of legality, the principle of
availability, the principle of public order, the principle of equality
before the law, the principle of the active role of the bailiff, the
principle of the bailiff’s professionalism, the principle of informing,
the principle of immediacy, the principle of conducting the
enforcement procedure in Romanian, the principle of professional

secrecy, the principle of humanity.

The principle of legality, expressly provided by art. 625 Code of
Civil Procedure, establishes the rule according to which the entire
enforcement activity that a bailiff conducts should be done only by

bailiffs in compliance with the law, the rights of the parties and other
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interested people, and the carrying out of enforcement activities by
other people is prohibited as per the provisions of art. 623 Code of
Civil Procedure.

The principle of availability, although not acknowledged expresis
verbis, is one of the most important principles governing the entire
enforcement activity, enabling the parties to have the object of
enforcement, but within the limits and conditions provided by law,
judiciously determining the creditor’s behavior as well as the debtor’s
behavior. This principle of law ultimately resulted from the entire

regulation of the Code of Civil Procedure.

The principle of public order establishes the rule by which
enforcement rules are previously established by law and shall apply to
all cases and persons under the law, from the date they take effect until

repeal.

The principle of equality before the law, established in art. 5 of
Law no. 188/2000 regarding bailiffs, implies that the entire work of
bailiffs is to be done according to the law, the rights and interests of the
parties, interested persons irrespective of race, nationality, ethnic
origin, language, creed, sex, political affiliation, property or social
origin.

The principle of the active role that a bailiff plays, throughout the
enforcement is established in the provisions of art. 627 Code of Civil
Procedure. according to which they act in the interests of the parties,

and throughout the enforcement are obliged to have an active role and



to continue by all means permitted by law to achieve full and

expeditious enforcement of the obligation under the enforceable title.

The principle of professionalism requires that the entire
enforcement activity, as well as the settlement of all legal executive
reports that the bailiff has to set up are to be made independently,
freely, without any external interference, according to the law and
professional conscience.

The principle of information involves a prior notification
requirement to be issued to the debtor by the bailiff, relating to the
enforcement procedures that will be taken against him for failure of

fulfillment of their legal obligation.

The principle of immediacy consists of the personal exercise of
the obligations and professional duties with which the bailiffs were
invested, in the activity of public interest.

The principle of applying the executional procedure in Romanian,
provided by art. 52 para. (2) of Law no. 188/2000 regarding bailiffs,

implies that all acts done by bailiffs shall be made only in Romanian.

The principle of humanity reflects the social protection given by
the state, at a certain time, to the debtor in certain urgent circumstances
under which they are found, which is why the enforcement is
patrimonial in character and has a personal connotation of physical

restraint.



Title 111 of the thesis was reserved for the most important
enforceable titles which are commonly encountered in practice, under

which the creditor may request and initiate enforcement proceedings.

In this regard, the new regulation of the enforceable investment
was analyzed, enforcement proceedings prior to investment being
eliminated by the new Code of Civil Procedure, as it was no longer an
independent procedure, required prior, self-contained, as it was in the
old regulation which made the existence of this executional formula
trigger enforcement.

Currently, art. 665 para. (7) of the new Code implies that the writ
of enforcement shall be applied in the final declaration of the end of
enforcement. Therefore, the acquisition of any formula of enforceable
title undergoing enforcement is made along with the approval of
enforcement, through the same conclusion given by the enforcing court,

which also gives consent over the enforcement.

As for the scope of enforceable titles, it should be noted that the
Code of Civil Procedure has eliminated the concept of final judgment
that was known in the procedure code of 1865, currently court

decisions being: enforceable court decisions and final decisions.

The scope of enforcement titles being quite varied, | analyzed, in
detail, the most important categories of enforceable titles encountered
in the execution practice, i.e. arbitral court decisions, foreign court
decisions, ECHR court decisions, enforcement orders under European

regulations, foreign arbitral decisions, authentic notary documents, bill



of exchange, promissory note, check, bank credit agreements, legal
contract, lease contract, act of adjudication, as well as the new
categories of enforceable titles under the new Civil Code.

Title IV of the paper thoroughly analyzes the procedure of
judicial foreclosure of real estate, procedure which is regulated by art.
812-862 Code of Civil Procedure.

In the first chapter of the fourth title named - Generalities -
concept, purpose and role of the judicial foreclosure were firstly
analyzed, which supported my pointing out that the judicial real estate
foreclosure is the most important form of indirect enforcement, having
as primary goal to determine the debtor who has to pay the debt and
ultimately to satisfy the creditor's claim. This judicial foreclosure

procedure has an important constraining role on the debtor.

Chapter two of the fourth title deals with the limitations of
judicial real estate foreclosure on the debtor which the legislator has
provided in the New Code of Civil Procedure, namely: seizure of the
minor debtor or forbidden judiciary; prosecution of mortgaged real
estate; seizure of real estate which are in common shared ownership;
seizure of real estate based on claims that do not exceed RON 10,000

and seizure of fiduciary real estate.

The third chapter is reserved for the stages of the real estate
judicial foreclosure, seizure procedure within which | identified three

extensive stages to lay the ground for any seizure, namely:



1. Stage one, of start or information in launching the real estate
judicial foreclosure procedure;

2. Stage two, of preservation and conservation of assets subject

to seizure;

3. Stage three, of asset recovery subject to the real estate judicial

foreclosure procedure.

Then, in the first stage | analyzed the following procedures and
formalities:
1) the making of the request for real estate judicial foreclosure by

the seizure creditor;

2) the recording of the request for real estate judicial foreclosure
by the bailiff after completion of registration conclusion and opening or

rejection of the case;

3) the request for a statement of approval of the real estate

judicial foreclosure to the enforcement court by the bailiff;

4) the approval of real estate judicial foreclosure by the

enforcement court’s closing.

In the second stage the following procedures and formalities were

analyzed:

1) the communication of the statement of approval by the bailiff
of the Land Register Office in order to register the seizure of the real

estate in the Land Register to the seizure creditor, as well as to the



interested persons who have made notifications prior to the start-off of

the real estate judicial foreclosure;

2) the communication of the conclusion of the statement of
approval of the registration by the real estate registrar to the bailiff, to
the seizure creditor, as well as to the interested persons who have made

notifications prior to the start-off of the real estate judicial foreclosure;

3) the assessment of the rights stated prior to the start of judicial
foreclosure in the real estate registrar, the possibility of joint venture,
foreclosure bids, the possibility of suspending the foreclosure solicited

by the debtor, respectively;

4) the eviction of the debtor from the seized real estate and the

latter’s administration by the distrainting administrator until assets
levy.

In the third stage | have considered the following formalities and

procedures:

1) The formalities prior to marketing for sale and the preparation
of the report on the case, the building evaluation and real estate pricing

subject of the seizure;

2) setting the date of sale at public auction of the foreclosed

property, issuing and communication of the sales publications;
3) the sale at public auction of the foreclosed property;

4) filing the price and adjudication of sold property;
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5) the registration of the successful bidder in the Land Register

and his/her vesting in possession of the acquired property;

Title VV was reserved for the procedure of issuing and distributing
the financial amounts resulted from real estate judicial foreclosures
whereby formalities related to the release of the financial amounts were
widely debated upon, as well as the order of preference of claims, the
deadline for debt securities, debt securities filing, preparation and
presentation of the distribution project, the payment of the sums
resulting from the foreclosure, handover of the debt securities and
closure of the legal seizure as a result of performing the real estate

judicial foreclosure.

Throughout the paper, numerous comparisons have been made,
where | analyzed the differences between the regulations of the real
estate judicial foreclosure as stipulated under the OIld Code of
Procedure of 1865 and the new regulations published in the New Code
of Civil Procedure as well as enforcement judicial practice, thus
shaping an overview of the whole procedure of real estate judicial

foreclosure.

As for new formalities arising in the case of the real estate judicial
foreclosure, | have expressed my own views, criticizing and
argumenting, sometimes, the excessive formalism that is reflected in
the new Code of Civil Procedure, and the lack of legislative coherence

and effectiveness, as well as the loopholes of the new legislation.
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To support my statements in the paragraph above, | present, for
example, several critical issues approached by me in this work.
Thus, the only real estate judicial foreclosure onset, of the first
stage of information respectively, the bailiff faces the following

formalities:

1) the request for referral made by the plaintiff creditor under
Art. 663 Code of Civil Procedure;

2) issue of the closure of registration and opening of
proceedings as per art. 664 Code of Civil Procedure;

3) the preparation of the application under Art. 665 para. (2)
Code of Civil Procedure by the bailiff requesting permission for
foreclosure;

4) the delivery of the statement of approval under art. 665 para.
(3) Code of Civil Procedure, by the enforcement court;

5) ordering by conclusion the updating of the claim, the interest,
penalties and other amounts calculation, pursuant to Art. 628 para. (1) -
(3) Code of Civil Procedure;

6) the establishment of costs of implementing the foreclosure

according to art. 669 para. (4) Code of Civil Procedure;

7) if the property subject to seizure by real estate judicial
foreclosure is in a judicial district other than where the execution body
IS established, the bailiff will require by means of a new application to
the respective courts, according to art. 819 Code of Civil Procedure, a
new conclusion of statement of approval related to the property under

seizure within its territorial jurisdiction;
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8) The execution court at the venue of the real estate in question,
notified by means of such request, shall rule thus and therefore, one
more conclusion, as per art. 819 relative to art. 663 and 664 Code of

Civil Procedure;

9) When such eight preliminary formalities from the first phase of
information have been carried out, the bailiff shall thence require, by
means of a new application, the Land Register Office, however, the
concluding of the statement of approval for the real estate judicial
foreclosure pronounced by the enforcement court, according to art. 821
Code of Civil Procedure, to register the start-off of the seizure;  10)
and after meeting these new formalities, the bailiff shall summon the
debtor to meet his/her payment obligation under the enforceable title,
according to art. 820 para. (1) Code of Civil Procedure.

We can say, without fear for fail, that the new real estate judicial
foreclosure procedure of the debtor’s assets regulated by the New Code
of Civil Procedure is full of excessive formalism, inefficient and

deprived of substance.
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