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The Pre-sale Agreement - Summary

The theory identified three different conceptions about the preliminary agreement, due to the
bigger or smaller similarity to the final sale agreement which is preparing.

When talking about preliminary agreement, the narrower concept takes into account the pre-
contract undertaking both parties, the negotiations being thus carried to the end and the essential
elements of the future agreement being defined therein. In this view, the principle agreements, the
covenants and the letters of intent, the preliminary contracts, the partial contracts determining aspects of
negotiation or covenants, preferably are not the preliminary agreements, as the essential elements of the
sales to be finalized are not entirely determined. Preliminary agreements would be only the mutually
binding promises of sale, arguing that only the mutually binding character would characterize the
preliminary agreement.

The average idea on the preliminary agreements sees it as a convention closer to the sales, but
still lacking one of its essential elements. Conventions related to negotiations, are thus excluded from
this category, but mutually binding promises of sales, unilateral promises of sale and purchase, option
covenants and preference options are included.

The third broader concept makes preliminary agreements category to cover any agreement which
prepares and prefigures a future contract, binding but provisional agreement. It is considered that the
sale would be completed in successive stages, the so-called ‘draft agreement’ in the German law, and
each of those steps (points), leading to achieving an agreement on the final agreement, form a
preliminary agreement.

This thesis embraced the average concept, considering that the category of preliminary
agreements includes the pre-emption agreements, the unilateral promises of sale and purchase and the
bilateral sale promises. Moreover, this view seems to be acquired by the New Civil Code, as well, which
regulates the promise to sign the contract under Art. 1279 Para. 4, stipulating the following: “An
agreement by which the parties undertake to negotiate in order to conclude or amend an agreement is
not a promise to sign the contract’.

We have dedicated one distinct title to each of these institutions.

The first title, entitled the “Preemption Agreement“ is structured in five chapters as follows:



Chapter I, “Introduction and form of the pre-emption agreement”, comprises two sections, the
first containing references to the origin, the evolution, the legal nature and the current regulation of the
conventional pre-emption law, and the second, dealing with situations where the preference agreement is
prepared by the parties either as a convention itself, or arises by virtue of a larger contract or a unilateral
act.

Starting from the idea that the right arising from a pre-emption agreement is nothing more than a
conventional pre-emptive right, we have shown the evolution from its rudimentary forms found in the
Greek and Roman law, marked by the principle of preserving the family property of special importance
due to the spiritual link between it and the family and the religious worship, also, knowing substantial
transformation in the Byzantine law and reaching the protimisis right configuration to protect the
economic unity of the village communities.

In the Romanian law, knowing a particular development and an applicability mainly with matters
of land alienation, but also in various other areas, until the entry into force of the New Civil Code, the
term of "right of first refusal" was used to define the priority right to acquire assets conferred by the law
to certain individuals. In the event that the priority right was born of the parties' agreement, the term of
“preference right” was used.

In our study we referred to this latter right, of contractual origin and regarding the conclusion of
a contract of sale, hereinafter referred as "conventional right of first refusal”.

In this sense, the pre-emption agreement was defined as representing the agreement by which the
owner of an asset undertakes that, in case of selling it, gives preference to the beneficiary if he/she
agrees to sign the contract under the same conditions and at a price equal to the price offered by a third
party.

Examining the legal nature of the pre-emption agreement, we have shown that a part of the
theory characterized it as a promise of sale affected by a double suspensive condition, that the seller
decides to sell and the beneficiary to manifest the willingness to buy at the price and under the
conditions agreed with a third party, while other authors have found that a preliminary agreement is a
unilateral promise of sale, because, after the promissory seller taking the decision to sell and making the
offer of sale, the agreement becomes a unilateral promise of sale, with the same legal regime.

The Chapter 11, examined the substantive conditions of this Convention, which in principle are
common to any agreement, highlighting what is specific to this institution. Thus, we have shown the
incidence of the legal qualification assigned to the pre-emption agreement, of act of management or

disposition through restricting the right to dispose, at the purchaser’s choice, on the promisor’s consent,



with specific reference to the existence of a right of co-ownership or common (marital) property over the
asset, derived from the agreement. We considered that because the promisor either by the offering for
sale addressed to the promisee, or by negotiating the conditions of sale with a third party, actually has
the ability to freely set the price desired for the sale felt as a restriction on the right to dispose of its
property. In this view, pre-emption agreement has the character of an act of administration, and can be
validly concluded by one of the co-owners or by one spouse. We made clear on this last point that, if by
the conclusion of such contract as promisor, by one spouse only, in light of the New Civil Code, this
contract is valid, provided that if the interests of the spouse who did not signed, as regards the
matrimonial property have been damaged by the conclusion of the pre-emption agreement by the other
spouse, he /she may recover damages from the signatory spouse (Art. 345 Para. 4 in the New Civil
Code). With regard to the capacity, we showed that neither the promisor nor the promisee is required
capacity to perform acts of disposal, and this will be considered only upon the conclusion of the final
sales agreement.

Chapter III entitled «Right of first refusal before the event generating the preference » was
divided into six sections. In the first section we went through the legal nature of the right of first
refusal, underlining its untransferable nature as viewed by the editors of the New Civil Code, contrary
to the previous doctrine and jurisprudence, both Romanian and foreign, on this issue.

The second section was dedicated to the life of the pre-emptive right. If before the entry into
force of the New Civil Code, this issue was governed by the free will of the parties by virtue of the
unnamed character of the pre-emption agreement, currently the maximum duration of the conventional
pre-emptive right is expressly provided by the law, through mandatory rules from which the parties can
not derogate under the provisions of Art. 1730 Para. 2 of the New Civil Code.

Thus, the principle is that, the maximum duration of pre-emption right is the life expectancy of
the preemptor.

But in principle, the preemptor’s death results in extinguishing the pre-emptive right only when
it was created without mentioning any term.

The situation is more difficult when the parties mentioned in the agreement a validity term of the
conventional pre-emptive right.

In this case it is necessary to distinguish between the time of death occurrence of the preemptor,
as Art. 1740 the final thesis envisaged the date of the pre-emptive right when speaking of five years
term. If death occurs during the period up to 5 years elapsed from the date of preemption, the right of

first refusal is passed to his /her successors enjoying it for the rest of time until the end of 5 years. If the
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preemptor’s death occurs after 5 years, from the date the right of first refusal arises, this is terminated,
without being transmitted to successors.

The third section approached cases of nullity of the pre-emption agreement, respectively,
change of the intended purpose, interdiction put on the promisor during the pre-emption agreement,
destruction or disappearance of the object of the pre-emption right and disappearance of the cause
envisaged by the Parties upon the conclusion of the preemption agreement.

Transmissibility of the pre-emption right was analyzed in section IV of this Chapter,
highlighting the difference between the situation before the entry into force of the New Civil Code and
the situation governed by the current regulations of this regulatory document. Thus, in the first situation,
the pre-emption right could be the object of an assignment by acts inter vivos, unless this had been
established intuitu personae, and symmetrically, the promisor's inheritors were held to comply with the
obligation assumed by their predecessor. Under the new regulations of the Civil Code, the conventional
right of first refusal can not be transferred between acts inter vivos, but it can be transmitted to
successors only if agreeing on a validity term of such right and the occurrence of the preemptor’s death
before the expiration of five years from the date such preemption right was set. Even in the latter case,
the preemptor’s heirs may invoke this right only during the time remaining between the date of the
preemptor’s death and the date of fulfillment of five years from the time of the pre-emption right. In
terms of the requirement to respect the right of first refusal by the promisor’s heirs, the situation
remained unchanged.

Section V of this chapter, «Obligations of the promisor before the event generating the
preferences” concerns the freedom of the promisor to sell and his being banned from the conclusion of
another preemption agreement, a promise of sale of the property object of the preemption agreement and
the conclusion of a rental agreement on the said property.

The first point concerns the fact that, after the conclusion of the preemption agreement, the
promisor is free to sell or to keep the property. This freedom is absolute, the promisor having the
discretion to dispose of the asset, which it may exercise as he /she wishes. The new Civil Code allows
the valid alienation of the property derived from a preemption agreement by the promisor to a third
party, provided for stipulating therein the suspensive condition consisting of a failure to exercise the
right of first refusal. Thus, the content of Art. 1731 of the New Civil Code provides that, “The sale of
the property on which a right of first refusal is legally or conventionally placed, can be done to a third
party, only under the suspensive condition of the preemptor’s failing to exercise the right of first

refusal.”



The prohibitions mentioned are expressions of the obligation to do nothing to affect the right of
first refusal by its holder and the effects of their breach result in attracting contractual liability of the
promisor for breach of obligations under agreement.

Chapter IV entitled «Event generating pre-emption » consists of two sections. The first
section deals with general issues on the event generating pre-emption. We have considered that it is
not possible for a legal act to generate pre-emption, because it necessarily implies a manifestation of
willingness of the promisor, showing that, usually, the event generating pre-emption is a legal act, since
the promisor who concluded such pre-emption agreement must make the decision of selling its asset.

In connection with the event of generating preemption, we have tried to answer these questions:
if the right of first refusal implies the parallel presence of a third party intending to contract with the
promisor or it may be exercised in the absence of a third party ? And what if the right of first refusal
arises only when the promisor found a possible buyer competing with the holder of the right of first
refusal?

The classical doctrine speaks of the need for a firm purchase offer addressed to the promisor by a
third party, as in the absence of such an offer; there will never be a true pre-emption. The presence of a
third competitor is required for the operation to be included in the pre-emption agreement. This view
seems too restrictive because, normally, pre-emption is designed at an equal price and terms, yet it is not
essential. What is fundamental for the holder of pre-emption right is to acquire priority in purchasing the
property in question .

Under the New Civil Code, the offer for sale made by the promisor to the promisee can take
place both before and after contracting the sale with the third party provided for non-exercising the
suspension condition of the priority right by the beneficiary.

The property price issue is important enough, but not essential regarding the right of first refusal.
For all possible assumptions to be incorporated, it is preferable to say that the preference is exercised on
the price and in comparable (not equal) circumstances, because there are pre-emption agreements based
on which, by virtue of contractual liberty, the holder of the right of first refusal is offered the possibility
to decrease in price. Pre-emption exists anyway, because what is essential for the beneficiary is to be
preferred to the third party.

In section II we have dealt with the issue of the right, object of the event generating pre-
emption, showing that for the existence of the event generating such right, the legal operation designed
by the promisor must have the same right as that of the holder and which could be exercised under the

pre-emption agreement. The contract which, by excellence, determines the efficiency of the right of first
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refusal is the contract of sale, no matter if it is affected by modalities (suspensive or resolutive terms and
conditions) or accompanied by certain provisions (deferred payment of the price).

If there are inconsistencies between the scope of the pre-emption agreement and the extent of the
property for sale, excepting for a particular and express provision of the agreement that would point at
and would ban the effectiveness of the conventional pre-emption right in case of sale of only a fraction
of the ownership title on which there is a priority purchase right, the pre-emption right is naturally
applicable, since the pre-emption agreement is effective for any sale resulting from the split of the
property of the initial pre-emption agreement. The existence of a right of first refusal on a part of the
property offered for sale shall not constitute an obstacle to this sale and therefore the promisor is free to
achieve the global sales with an object wider than the preference. It was considered that, to make up for
this freedom recognized to the promisor, there must also operate an extension of the right of first refusal
of the promisee to the whole offered for sale. If it seems beneficial, the holder of the right of first refusal
should be able to exercise the right of priority, even where it concerns only a part of the property. There
is an extension of the right of first refusal, taken as an equivalent of the freedom offered to the promisor
to selling a property larger than that of the object of pre-emption.

This concept was embraced by the Romanian legislature, which, in Art. 1735 Para. 2 of the
New Civil Code expressly dedicate the possibility of the holder of the legal or conventional pre-emption
right to exercise the right on the entire property sold, provided for recording the price set for all goods
sold.

We have shown that, subject to fraud, a release for payment does not confer the holder of the
pre-emptive right the opportunity to exercise the right .

If the holder of the pre-emptive right can prove the fraud, he may declare the payment invalid
and therefore claim to exercise the right on the transfer of the property.

Payment is rather a way of extinguishing obligations, than a way to transfer ownership.

It may be that the value of the property for which payment is made does not correspond exactly
to the value of the creditor's claim, in which case the latter one will pay the property owner a sum of
money equivalent to the difference between the property value and the debt value. In this situation,
depending on the amount paid by the lender, one can qualify the legal nature of the operation concerned
and we witness either a payment or a sale.

If value of the property is more important than the money paid by the lender, there is a

questionable payment in terms of applicability of the pre-emptive right. Contrary, if the property value is



less than the amount of money, we may consider that there is essentially a true sale, which undisputedly
makes the pre-emptive right applicable.

Chapter V entitled «Right of first refusal after the event generating the preference» is divided
into three sections. Section 1, «Exercise the right of first refusal» illustrates how to exercise the right of
first refusal and the sales drafted in the agreement. After occurrence of the event generating pre-emption
right, namely after the promisor offers the property for sale, a sequence of operations will occur, a whole
procedure in which the promisor in the first place and then the holder of the right of first refusal will
have to take certain actions resulting in either the removal of the right of first refusal or the purchase by
the recipient of the property derived from the pre-emption agreement, as applicable.

The first stage involves the notification addressed by the promisor to the holder of the right of

first refusal.
This notice is the start itself of the right of first refusal applicability. According to the New Civil Code,
notifying the preemptor on the intention of selling can be done in two ways : through an offer of sale
made by the promisor, under Art. 1730 Para. 3 of the Code or by notifying the contents of the contract
concluded by the promisor with a third party in accordance with Art. 1732 Para. 1 and 2 of the Code.

The law does not stipulate the form in which the offer of sale (notification) should be made by
the promisor, but from the provisions of Art. 1732 Para. 1 and 2 of the new Civil Code, which speaks of
the preemptor’s notification if the agreement concluded by the promisor with a third party and stating
that it must cover the content of the agreement signed with the third party, as well as the full name of the
vendor, the property description, the duties imposed on it, the terms and the conditions of sale and the
location, one might infer that the sale offer should be in written form. The same conclusion about the
necessity of written form is clear from imposition of this form of expressed agreement by the preemptor,
taking into account the provisions of Art. 1737 Para. 3, speaking about the notification made by the
preemptor to the land registry office that replaces the notification of the agreement referred to in Art.
1732 Para. 3 which produces the same effect.

If the pre-emptive agreement contains no provision allowing the deduction of the parties will
relative to its content, it must contain all the essential elements that can offer the recipient the
opportunity to make a decision for the purposes of exercising or non-exercising its right of first refusal.

The essential elements of a notice must refer to the sufficient and accurate determination of the
object of sale, the sale price and the terms of payment of the price and entry into possession of the
property. The proposed price is normally the price offered by a third candidate acquirer, but it may

happen that, in the pre-emption agreement the parties had stipulated the priority for purchase at a price
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they have determined in advance, when editing the agreement. The validity of such a clause could not be
questioned because it is not an infringement of the notion of priority, but rather, it reinforces it because
the provision allows the holder of the right of first refusal to consider itself buyer at a price lower than
the price offered by a third party, when putting the property on sale. The new Romanian Civil Code,
embracing the French jurisprudence and doctrine relative to the content of the notification to be sent to
the holder of the conventional preemption right, expressly establishes its mandatory content.

Thus, assuming that the promisor deciding to sell, directly addresses the preemptor, according to
Art. 1730 Para. 3 of the Civil Code, he must report on its offer of sale. According to Article 1188 of the
Civil Code, «4 proposal is an offer to contract if it contains sufficient information to form the agreement
and expresses the intention of the offeror to be bound, in case of acceptance by the recipienty.

Where the promisor has already signed the contract with the third party under the suspensive
condition not to exercise the conventional right of first refusal, Art. 1732 Para. 1, the Civil Code
provides his /her obligation to send an immediate notification to the preemptor, of the agreement
concluded with the third party. Given that the third party has an interest in clarifying the legal situation
created by the conclusion of the sale, while pending the preemptor’s manifestation of will, the
notification of the agreement concluded can be made by the latter one, as well.

According to Para. 2 of the same article, the notification to the promisor or by the third party
to the preemptor must have a minimum mandatory content. Thus, it is necessary to refer to the full
name of the seller, to make the property description, to specify the tasks imposed on it, the terms and
conditions of sale and to indicate where the property is situated.

According to the provisions of Art. 1730 Para. 3 and art 1732 Para. 4 of the Civil Code, the
deadline for acceptance of the offer to sell or exercise the conventional right of first refusal
subsequent to the notice of sale with the third party, shall not exceed 10 days when it concerns the
alienation of movables and not more than 30 days when it concerns the sale of real estate.

These legal provisions are not mandatory, meaning that on their common consent, the parties
can agree on longer or shorter terms of acceptance of the offer for sale or exercising the conventional
pre-emptive right than those fixed by the legislature. The statutory provisions listed above are
applicable whenever the parties have not provided anything about the preemptor’s time of acceptance.

Expiration of deadlines provided in the offer of sale made by the promisor to the preemptor in
accordance with Art . 1730 Para. 3 Civil Code, without having manifested his /her option in any way,
will mean the tacit non-acceptance of it; thus after their fulfillment the promisor is free to sell the

property to whom he /she considers appropriate.



Deadlines laid down by the legislator in Art . 1732 Para. 4 Civil Code, have the meaning of
limitation periods, on expiry of which the conventional right of first refusal is terminated. Thus, if, after
extinguishing the right of first refusal, the promisor nevertheless concludes the sales agreement with the
preemptor, this will not happen under the right of first refusal, but the common law.

Where the conventional preemption right was created for several preemptors, indivisible by
nature, like the right of choice born of a unilateral promise of sale, its exercise would involve the
unanimous agreement of all preemptors.

This solution is currently specifically dedicated by the new Civil Code in Art. 1739, which
provides, without distinguishing between the legal right of first refusal and the conventional nature that
«The right of first refusal is indivisible and can not be assigned».

Thus, considering that for the exercise of this right, the unanimous agreement of all preemptors
is necessary, it means that the notification should be sent to each of them.

As regards the response of the pre-emption right holder, option in the sense of acceptance the
sales offer can only be express and in writing, while its rejection can be implied.

In this latter case, the option will be implied when the holder of the right of first refusal has not
manifested any intent. From his/her silence, one must infer that has declined the offer of sale, assuming
that he /she gave up the purchase project, because if he/she had intended to become the purchaser, it
would have been absolutely necessary to manifest itself alone and express. Another argument in that the
acceptance of the offer of sale by the preemptor must be made in written form is revealed by the
interpretation of Art. 1737 Para. 3 of the new Civil Code, under which the land registry office
notification of the proof recording the price available to the seller has the same effect and may replace
the communication to the seller of the preemptor’s agreement to conclude the sale agreement, in
accordance with Art. 1732 Para. 3 of the Code.

Another condition for the promisee’s option efficacy for the purposes of acquiring property is
that its acceptance is accompanied by recording the price available to the seller. This provision is
mandatory, failing to meet this requirement, exercise of the right of first refusal is conventionally
without effect.

Moreover, even if the third party in the sales contract signed by the promisor would have
benefited from the facility of receiving payment terms, this facility is not recognized to the preemptor.
Art. 1736 of the Civil Code explicitly prohibits this possibility by stating that «When the contract with

the third party awarded payment terms, the preemptor is not entitled to these termsy.
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As regards the specific modality to achieve the sale subsequent the acceptance of the conditions
of sale by the preemptor, we have shown, that once the sale offer accepted by the promisee, there is an
agreement on the subject and the price of sale. To complete the operation, the actual and practical sale is
necessary, which may involve a certain time period.

Thus, in the first variant exposed by the legislator in Art. 1730 Para. 3 Civil Code, when the
promisor communicate the offer of sale to the promisee and he /she accepts the term and the conditions,
the contract of sale will be considered in principle, concluded upon communication of acceptance of the
outright offer by the preemptor.

Regarding the second option of closing the sale, the legislature provides in Art. 1732 Para. 1 the

new Civil Code that, "The seller is obliged to notify immediately the preemptor on the contents of the
contract concluded with a third party. The notification can be made by the latter one.”
From the interpretation of these legal rules, one might infer that the exercise of the conventional
preemption right is always preceded by the conclusion between the promisor and the third of a sale
agreement, that in accordance with Art. 1731 of the Code to be considered valid must be consented
under the suspensive condition of non-exercise of the pre-emption.

Obviously, in our law, it is not the case, having regard to Art. 1730 Para. 3 of the Code, relating
to the offer of sale made to the pre-emptive right holder, as well as in Para. 2 thereof, which provide the
possibility for the parties to depart from the rules governing the pre-emption right.

Since Art. 1733 Para. 1 the New Civil Code provides that by the exercise of the pre-emption, the
sales contract is considered concluded between the promisor and the promisee, it is clear that, in the case
of movables, once the promisor’s offer for sale (notification) meets the promisee’s agreement, the sale is
finalized.

If by definition, we talk of a property, so a real estate sale, this supposes the conclusion of a
notarial deed (for land and buildings under Art. 10' of the Law no. 114/1996 with subsequent
amendments) and fulfilment of real estate advertising formalities.

Thus, if for the ultimate sale, the law requires a binding form, the question is how to conclude
the final contract between the promisor and the promisee, i.e., whether it is necessary for them, besides
to communicate the offer to sell (notification) and the agreement, must reiterate the agreements as
required by the law.

It should be noted that Art. 1733 Para. 1 shows that the final sale is deemed concluded between
the promisee and the seller in the conditions of the contract concluded with the third party (presumably

the latter one took the solemn form provided by the law for its validity), and that the contract between
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the promisor and the third party is cancelled retroactively, which raises a further question mark in
relation to the need to conclude or not a formal act of sale between the promisor and the promisee after
formulation of the offer for sale (the notification) and the purchase agreement.

We showed that the formulation of the offer for sale (the notification) and the expression of the
agreement to purchase, namely just by exercising the pre-emption, give rise to obligations on the parties
to conclude in the future the contract in the form required by the law. This would mean that the final
sale is completed only upon the official signature of the contract. In case of refusal, the provisions of
Art. 1669 Para. 1 of the new Civil Code, concerning the possibility of a court order replacing the
agreement, may be applied by analogy.

In the second section we dealt with the penalties that may arise for failure to comply with the
pre-emptive right, showing that they may relate to granting damages, nullity or unenforceability of the
contract of sale to the promisee or substituting the purchaser with the holder of the first right of refusal.

In the absence of fraud or if the promisee has no longer the interest in the annulment of the sale
concluded between the promisor and the third party in violation of his right of first refusal, the
promisor’s contractual responsibility will be committed, nevertheless. He/she will have to repair by
equivalent the predictable damage caused to the creditor by failure to enforce the preference agreement.
The third party signatory assumes the tort liability when a mistake of some kind in the meaning of Art.
1349 of the New Civil Code (Art. 998 - 999 Civil Code of 1864).

The existence of a pre-emptive agreement does not determine the impossibility of a property to
be sold, so that the sale of such property to a third party is in principle valid. When the property has
been sold to a third party without respecting the right of first refusal of the promisee, it may have an
interest in the annulment of the sale, to be able to exercise the right. Only if the promisee can prove the
fraud of its interests by the promisor signing the contract of sale with the third party, we recognize the
possibility to request cancellation of this agreement. This solution is based on the contract unlawfulness
and the principle «fraus omnia corrumpity and to be effective, requires that the holder of the right of
refusal that was violated to make a double proof, that of the purchaser’s knowledge of the pre-emption
agreement and the intention of the promisee to exercise the right.

The third sanction that can be imagined for breaches of obligations arising from the pre-emption
agreement is the substitution of the promisee in place of the third-party purchaser. Considered
unacceptable by most Romanian and foreign old doctrines, this possible penalty is taken from the legal
regime of rights of first refusal that sanction their violations with the possibility of substitution the

promisee with the purchaser. However, the sanction of the right of first refusal was adopted by the
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Romanian legislature in matters of conventional preemption law. The solution adopted by our new Civil
Code on the preemptor substituting the third party buyer for failure to comply the pre-emptive right is
found in the newer solutions of the French jurisprudence. In these solutions, however, the promisee
being instead of the third party buyer occurs only if the latter one was aware of the existence of the pre-
emption agreement and the promisee’s intention to rely on it.

We should note that the Romanian legislator aggregated, for infringement of the conventional
preemption right, two specific penalties namely, that the substitution of the promisee as the third person
who contracted with the promisor, and that the cancellation of this agreement, providing the Art. 1733
Para. 1 that, “By exercising the pre-emption, the sales agreement is considered concluded between the
preemptor and the seller in the conditions of the contract signed with the third party and this latter
contract is canceled retroactively.”

It should be also noted that, in our law, the penalty for dissolution of the sales agreement
concluded between the promisor and a third party, following the non-exercise of a right of first refusal,
under the New Civil Code is applies, whether the third party is of good or bad faith .

Only the bona fide third party will be compensated by the seller, according to Art. 1733 Para. 1
the final thesis, under conditions specific to eviction, while the bad faith third party will naturally
receive only the amounts paid for the price for sale and related costs.

It should be noted that although the pre-emption agreement, unlike sales promises, contains
fewer elements to be found in the final contract of sale, assuming only the choice of the contractual
partner and the indication of the property, having thus a much more diluted binding content, as regards
the consent included, actually, in the new Civil Code view, it establishes a situation more favorable and
more active to the promisee, than the beneficiary of an unilateral or bilateral promise of sale.

In the last section of the title regarding the pre-emption agreement, we have examined the
situation of the contest between preemptors, when their rights relate to the same property. The right of
first refusal is analyzed in view of the new Civil Code as a conventional right of first refusal, but without
the force of legal preemptive rights.

This is to be noted as regards solving the situation in which there are several pre-emptive rights
of legal or conventional origin, relating to the same property.

Art. 1734 the new Civil Code establishes the rules applicable to competition between
preemptors, rules from which no derogation in accordance with the provisions of Art. 1730 Para. 2 of

the same code can apply, any contrary clause being deemed unwritten.
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Thus, under the law, the holder of a legal right of first refusal will always take precedence over
any other conventional pre-emptive right holders, regardless of the publicity formalities. If the right of
all competing preemptors has legal origin, then the preemptor preferred by the seller will take priority.

In the case of real estate sales, if all preemptors have rights of first refusal arising from the
contract, the one who enlisted first his right in the land registry records will have priority, while for sale
of securities, the preemptor with the older firm date /document under private signature acknowledging
the convention, will take precedence.

The second title of the thesis entitled ""The unilateral promise to sell” approaches this legal
institution, with special emphasis on the character and specificity of the option agreement for sale,
taking into account the new regulations of the Romanian Civil Code. This title has been divided into five
chapters, as follows:

Chapter I approached the place and the role of the unilateral promise in the process of formation
of the final agreement, its concept and its rules. The role of the unilateral promise of contract is seen
both in the gradual formation of the consent, and in the progressive outline of the final contract.

Thus, in this preliminary agreement, only the promisor consents and undertakes to conclude the
final agreement, setting the offer and giving indefeasibility of promise in terms of efficacy, while the
promisee is free to decide whether to accept or decline the offer, having control over the process
determining the final agreement by exercise of its potestative option right.

The unilateral promise of sale, known in the doctrine and jurisprudence as promise or option of
sale, was defined as a contract concluded between a person called promisor, who undertakes to another
person, called the promisee, to sell a property for a specific price (determined or determinable), within a
period (definite or indefinite), while the promisee has the freedom to choose whether to buy it or not.

As regards the legal regulation of the unilateral promise of sale, we have shown that the book V
“About obligations”, Title IX “Various special contracts“, Chapter I “The sales agreement“, Section |
“General provisions”, section 4 is entitled “The option agreement regarding the contract of sale and
the promise of sale”.

Article 1668 of the future regulations speaks of the option agreement regarding the contract of
sale and the next article states that the provisions regarding the right of action sprang from a bilateral
promise of sale applies accordingly to the unilateral promise of sale or purchase.

From the different wording of the legal rules contained in Articles 1668 and 1669 in the matter
of sales, with reference to the general rules of Art. 1278 and 1279 in the matter of obligations, of the

New Civil Code, it is noted that the option agreement regarding the contract of sale and the unilateral
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promise of sale are treated by the new Civil Code as two legal institutions that produce legal effects
differently, but only by reference to the closeness of each of them to the final sales agreement envisaged
by the parties.

The editors of the new Civil Code shared the traditional view that the unilateral promise of sale
puts in charge of the promisor the burden of doing, namely to conclude the projected future sale, while
for the conclusion of the final sale there is required to complete a new manifestation of the will in this
respect. To understand how they the unilateral promise of sale and the option agreement regarding the
contract of sale are regulated in the new Civil Code, we should have in view both the special regulations
in the sales contract and the general ones under Title II "Springs of obligations", Chapter I "The
Agreement".

The new Romanian Civil Code defines, in the section entitled "Effects of the contract" , § 1,
"Effects between parties" in Art. 1.278 the option agreement as, that "agreement by which one party
remains bound by its own declaration of will and the other can accept or refuse it, the declaration being
considered a binding offer with the effects provided for in Art . 1.191.”

The following paragraphs provide:

“(2) If the parties have not agreed on a deadline for acceptance, it may be determined by court
injunction, summoning the parties”.

(3) The option agreement must contain all the elements of the agreement the parties seek to
conclude, so that it can be concluded simply by the option promisee's acceptance.

(4) The agreement is concluded by exercising the option in the promisee accepting the
declaration of will of the other party as agreed.

(5) Both the option agreement and the acceptance statement must be completed as prescribed by
the law for the agreement which the parties seek to conclude".

Art. 1279 Para. 1, without defining the promise to contract, new Civil Code states that the
“Promise to contract must contain all the terms of the contract promised, failing which the parties could
not fulfil the promise”.

The following paragraphs of the same article provide:

(2) In case of breach of promise, the promisee is entitled to damages.

(3) Also, if the promisor refuses to sign the promised agreement, the court, at the request of the
party fulfilling its obligations, may give a court order to replace the agreement, when the contract
nature allows it and the legal requirements to validate it are met. The provisions of this paragraph shall

not apply to the promise to sign a real contract, unless otherwise provided by the law.
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(4) The agreement by which the parties undertake to negotiate in order to conclude or amend an
agreement is not a promise to sign the contract”.

It is clear that this promise to contract may be both unilateral and bilateral.

Governing a particular case of the option agreement, concerning the sales, at Art. 1.668 Para. 1,
entitled "Option agreement regarding the contract of sale”, the new Civil Code states that "In case of
the option agreement regarding the contract of sales relating to an individual determined property,
between the date of conclusion of such agreement and option exercise or, where appropriate, that of
expiry of the option date, the property, object of such agreement, is not available”.

It is therefore about a temporary provision of unavailability of the property, which is why the
parties may provide an unavailability allowance, in which case the contract is onerous and mutually
binding.

Para. (2) of the same article provides that: ”When the scope of the agreement is land book
registration, the option right is entered in the land registry”, and Para. 3 provides that ”The option right
is cancelled ex-officio if by the deadline of the option, no statement of option exercise was recorded,
accompanied by the proof of its serving to the other party”.

Regulating the promise of sale and the promise to purchase, which are nothing but particular
cases of the promise to contract under Art. 1279, the new Civil Code provides in Art. 1.669. paragraph
(1) that "When one of the parties having concluded a bilateral promise of sale deny, without solid
grounds, to conclude the contract promised, the other party may request a decision to take the place of
contract, if all other conditions of validity are met”.

Para. (3) notes that " The provisions of para. (1) and (2) apply accordingly, in the case of an
unilateral promise of sale or purchase, as appropriate”.

We should note that, in view of the new Civil Code, in the case of the option agreement, the
promisor, currently and anticipated manifests the consent to its subsequent conclusion, this statement is
deemed a binding offer, whose declaration of revocation, under Art. 1191 Para. 2 of the Code, is without
effect. The consent of the promisor in an option agreement is the expression of a binding offer and the
expression of the will to maintain that offer available to the promisee for a certain period of time. In
other words, the consent of the promisor is actually the consent to the sale itself, generating a potestative
right in favor of the promisee: I sell my property if you want to buy it. The holder of the option
agreement has a potestative right, whereas, by its unilateral manifestation of will, whenever and if it

wants to buy, it will turn the promisor from the owner of the property into the seller of such property.
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Leaving aside the fact that the offer (in the classical concept) is a proposal to contract, by which
the offeror determines the elements to be considered for the conclusion of the contract, while, in the case
of option agreement, such elements are determined by the parties who enter into "the agreement" and not
just by the offeror-promisor, it should be noted that in the case of unilateral promise of sale, the
promisor forbids itself to sell to someone else, as long as the option was not shown by the promisee, the
property being made unavailable without the need of an express provision, it being superfluous in
relation to the purpose intended by concluding the promise. Moreover, including the new Civil Code
provides in Art . 627 Para. 4 this, stating: ”The perpetuity clause is implicit in the conventions giving
birth to the obligation to transmit in the future the property to a specified or determinable person”. In
addition, as regards the enforceability of the bilateral promise and the option agreement, Art. 906 of the
New Civil Code provides the notation of these two types of contracts in the Land Book for third parties
to recognize. This entering determines the impossibility to have available the property, object of the
agreement for which such land book entering was done, until cancellation of the mention regarding the
conclusion of the option agreement on the sale, namely upon the conclusion of the unilateral promise of
sale.

Unlike the promisee, the promisor may not retract the promise which was given for its validity,
as the offer to sell cannot be retracted and changed unilaterally. As stated, the promisor voluntarily
waives the opportunity to change its mind about selling.

Therefore, irrevocability of the offer and unavailability of the property the new Civil Code is
dealing with in the option agreement regarding the contract of sale is not likely to lead to the conclusion
that it is not still an unilateral promise of sale, i.e. a gradual form closer to the final sales agreement.

Also, nothing prohibits that the contents of the unilateral promise of sale to stipulate the property
unavailability allowance to be paid by the promisee.

The unilateral promise of sale and the option agreement regarding the contract of sales,
essentially, require the existence of a period of time. In both cases, if the period of time does not appear
in the parties’ agreement, the promisor or the promisee may contact the court for it to determine the term
based on facts relevant to the case.

Both the unilateral promise and option agreement must include all essential elements of the sales
contract in question.

Our case law has established in connection with the unilateral promise of sale, that it is not
effective unless it contains sufficient information to determine the price of the promised sales — purchase

agreement.
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This applies to the option agreement as well, standing for the consent to the sale, so it could only
be valid only if all the sales elements are already provided in that consent.

However, the consent to unilateral promise of sale is, in terms of the promisor different from the
consent to the contract promised.

Thus, if for the option agreement, the legislature has regulated the form it must adopt as required
by the law for the contract the parties aim to conclude (Art. 1278 Para. 5), such regulation in missing
for the promise to contract, hence, in this latter case, the general rule of mutual consent applies (Art.
1178, “Form liberty””), whether the intended act is or is not one for which the law requires conclusion in
solemn form.

This form identical to the form of the sales contract required by the option agreement is
necessary taking into account how the new Civil Code provided that the sales agreement will be signed
subsequently (drafted). According to Article 1278 Para. 4, this is concluded by the mere exercise of the
option in the promisee accepting the declaration of will of the other party as agreed, with no need for a
new manifestation of the will of the promisor. This is the reason for which, the declaration of acceptance
shall be signed as prescribed by the law for the agreement the parties aim to conclude.

In the case of unilateral promise of sale, according to the new Civil Code, it is implied that a new
manifestation of will by the promissory seller is needed, along with the recipient who exercises the
actual option to purchase.

This new manifestation of will requested to the promisor results from the provisions of Art.
1699 Para. 1 and 3 of the New Civil Code. As already mentioned, Para. 1 stipulates that, when one of
the parties having concluded a bilateral promise of sale deny, without solid grounds, to conclude the
contract promised, the other party may request a decision to take the place of contract, if all other
conditions of validity are met, and Para. 3 provides that the provisions of Para. (1) apply appropriately
to the unilateral promise of sale.

Such a legal provision was required for the option agreement because, assuming its conclusion,
the preparation of the final sales agreement does not require a new manifestation of the will of the
promisor, so there is no question of a possible refusal to consent to the issuance of the final contract,
refusal that needs to be sanctioned by the court, by an order replacing the contract; thus the sales
completion no longer needs the expressed consent of the beneficiary as required by the law The
promisor’s refusal to execute the sale contract is a matter of its execution phase and not its conclusion.

We do not believe that these provisions imposed by the legislature on the form of the option

agreement and on the mechanism of formation of the predicted contract are likely to conclude that the
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option agreement is essentially different from the unilateral promise of sale. On the contrary, the reasons
animating the promisor and promisee in both cases to conclude such acts are the same; it is essential for
the promisee to obtain from the promisor an offer to sell that can not be withdrawn within the option
term set in the promisee’s favor and leading to the unavailability of the property, i.e. its impossibility to
be sold. The existence of the promisee’s option is also common.

In relation to the said mechanism on the formation of the final sales agreement predicted by the
parties, the option agreement regarding the contract of sales appears to be a form of the unilateral
promise to sell more powerful and closer to the sales agreement envisaged.

Chapter II entitled "Legal characters and nature. Autonomy of the unilateral promise of
sale.” is divided into three sections, the first dealing with ""The evolution of discussions on the legal
nature of the unilateral promise”, the second, of “General characteristics of the unilateral promise”
and last of “Autonomy and its legal nature”.

We showed that, although according to the doctrine and older case-law, the option agreement
regarding the contract of sale was considered a unilateral contract, giving rise to obligations solely to the
promisor, currently, in terms of obligations covered by the unilateral promise of sale, there are three
reasons for which we consider it having a mutual character.

The social context is reflected in its contents and provides it reason. The practice of
unavailability allowance is generalized and the new Civil Code allows the possibility of its stipulation.

Secondly, given the disputes arising from breaches of the obligations of such a promise, it is
shown that the parties have intended to agree and achieve balanced and interdependent services .

Last, but not least, the legal regulation of the option agreement imposes a character a mutually,
the contract being recognized for good and valuable consideration, autonomous and the two parties’ will
being undisputedly that of making from their mutual benefits, interdependent benefits, the option
agreement, by virtue of rules contained by the new Civil Code, being a mutual agreement.

It was said that only a mutually binding promise of sale offers complete parallelism between the
obligations of the parties, while under an unilateral promise the promisor commitment is "more
difficult" than that of the recipient, revealing that the responsibility of the recipient is secondary to that
of the promisor which is essential, although it may still be an alternative.

More recently, it was noticed that the payment of unavailability allowance is a mutual obligation
of the promisor, but this context does not mean the perfect equivalence between the legal situations of
the two parties. The legal situation of the two parties is not the same in the option agreement, but this

does not mean that there is no real symmetry in it.
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Symmetry resides in the option agreement and is based on its autonomy. The double obligation
of the promisor must be considered separately, to make the offer for sale and to agree on a deadline for
the exercise of the option by the promisee. One can imagine that the parties in a unilateral promise
agreed without term, although the promisee is not required a determined period within which to exercise
the right of option, determine that it can express the option at any time, the promisor being able at any
time, to force him to express the choice, to exercise the right of option. In this case, the parties of the
option agreement have created equivalent legal situation, assuring a perfect symmetry in the contract.

Section II extensively discussed the distinctions between the unilateral promise of sale and other
similar institutions, respectively, the offer to contract, the pre-emption agreement (the contract under
which the right of the conventional preemption arises), the mutual promise of sale-purchase, the sales
purchase agreement and the sale itself.

Based on the differences found in Section III, we showed the aspects conferring the unilateral
promise of sale an autonomous character. The unilateral promise is intended to create a voluntary legal
situation whose specific characters are to be temporary and uncertain and to give the beneficiary the
power to decide on the conclusion of the final sale, he wants absolute and to allow it to exercise a
genuine and full choice.

The unilateral promise to sell qualifies it as a special contract. Based on this, related and
symmetrical obligations arise. The promisor undertakes to agree on an option during a specified period.
This means that it may not dispose of the promised property for the entire option period stipulated for
the promisee and that it can not consent to any right devaluing it. The option is a benefit that the
promisor often provides only in consideration of the beneficiary payment. The promisee payment
obligation on the right of option is the cause determining the promisor’s obligation.

Unless it can be said without reservation that the option agreement regarding the contract of sales
is a mutually binding contract essentially, it is assumed that it is a mutually binding contract by nature.
The unavailability allowance is the option consideration, and has now become unquestionably,
generalized in all preparatory contracts concluded by simple or professional people .

If the unilateral promise of sale or the option agreement are mutually binding contracts, however,
they will not be treated with the mutually binding promise to sign the contract nor with the bilateral
promise of sale covered by Art. 1279 of the new Civil Code and Art. 1669 respectively of the same
Civil Code.

Chapter III entitled “Validity conditions and elements of unilateral promise of sale” is

structured in three sections.
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The first section deals with the conditions of substance and form of the unilateral promise
of sale. On this aspect, we made clear that, since it is a civil convention which, by definition, lacks the
promisee's consent to purchase, but must meet all conditions of validity, generally governing the
conclusion of civil contracts. So, it will gave to meet all the "essential conditions for the validity of the
contract" under Art . 1179 Civil Code, namely the capacity to contract, the valid consent, a determined,
possible and lawful object and a valid cause. We have illustrated the specific of the unilateral promise
regarding these issues.

Unlike the promisor’s situation, at the time the unilateral promise the promisee must meet, only
the general conditions of capacity. It must be able to have full capacity to purchase when declaring this
intention and when the contract of sale itself will be concluded.

Obviously, both the promisor and the promisee, must consent on the conclusion of the unilateral
promise of sale, the difficulty consisting in making the difference between the consent necessary to form
the promise and that regarding the sale itself. The distinction must be made in consideration of the two
agreements.

Thus, through the option agreement, the promisor consents to consent to the sale and to maintain
this consent available to the promisee for the duration of the promise (the offer for sale must be precise
and firm and must cover all the terms of the final contract). For the conclusion of the unilateral promise
to be valid and produce legal effects which are characteristic, the beneficiary's consent must be in full
compliance with the elements and the conditions listed in the promisor’s offer. There will be no
unilateral promise of sale if, for example, following reception of the offer of sale by the promisee it
subordinated its acceptance to a suspensive condition or any other method of payment of the price than
the one provided in the offer for sale.

We have shown that, as regards the form of the unilateral promise of sale and the option
agreement, there are some distinctive elements that should be highlighted.

Thus, the unilateral promise of sale is a consensual agreement validly being formed by the mere
consent of the promisor and the promisee, applying the Art. 1178 of the New Civil Code. No special
formality is therefore in principle required for its validity. This conclusion results from the interpretation
of Art. 1278 Para. 3 of the new Civil Code, according to which, the option agreement must contain all
elements of the intended agreement, so that it can be signed simply by the option promisee's acceptance.

However, as regards the option agreement, it should be noted that under Art. 1278 Para. 5 of the
Civil Code, when it is signed in view of preparation for a solemn contract, it will lend the character of

the prefigured contract, will be concluded as prescribed by the law for the validity of the final contract.
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Relating these provisions to the specific case of the option agreement, means that when it refers
to a land or buildings - homes or individual units, its conclusion in authentic form is mandatory.

The sanction for non-compliance with the form referred to in Art. 1242 Para. 1 of the new Civil
Code, which provides: ”The contract is null and void unless concluded in the form, unquestionably,
required by the law for its valid conclusion”.

Section Il ”Elements specific and characteristic for the unilateral promise of sale” thoroughly
dealt with the promisor’s obligation, the right of option, the option term and compensation of
unavailability.

The promisor’s obligation is the main obligation that arises under a unilateral promise of sale,
because the entire economy of the contract is arranged around it and is the specific obligation which
gives legal qualification allowing its clear delineation from other similar agreements.

On its legal nature, there were many controversies and several theories were born that have tried
to enroll it in one of the categories of obligations to do or to give, theories that have argued that the
promisor’s obligation is an obligation to give, deny the existence of an independent option agreement,
arguing that the promisor’s obligation is that of a seller.

According to these, the sales agreement preceded by a promise of sale is a single global
operation, consisting of two episodes that complement each other, the purchaser’s consent being present
in the second half. The promisor’s obligation in this case, would be a conditional or possible obligation
to transfer the property title, the condition or the event consisting in the purchase commitment shown by
the promisee and fulfilled when the sale is accepted. More recently the French doctrine showed that the
promisor’s commitment is not intended to be an obligation to do, because the sale will be formed
without any consideration expected from him, it is therefore useless to see an obligation to give, because
the sale will not depend on the performance of such obligation, actually, the sale being achieved in two
steps, being perfect when the promise with the promisor is made and when the option is relieved
involving the promisee as well.

We appreciate that the obligation arising out of the unilateral promise of sale as it is currently
regulated in the new Civil Code is an obligation to do, namely to keep the offer for sale within the
period of the option, this assuming the promisor obligation to refrain from any act or fact that might
prevent the promisee to exercise its right of option.

Although our whole doctrine is unanimous in saying that the promisor’s obligation is an
obligation to do, we agree with the view expressed in our modern legal literature, according to which

this is not an obligation to do in the traditional meaning of the work, but has the character specific to the
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unilateral promise and is based on the mandatory power of the contract, as defined by Art. 1270 of the
Civil Code. The unilateral promise creates legal rules of particular nature, being a "legislative
instrument", and the promisor must maintain the offer for sale within the option period, and not under an
obligation to do, the consent to the conclusion of the contract can not be described as object of
consideration, but under the binding power of the agreement concluded with the promisee.

The promisor’s obligation can therefore be analyzed from a dual perspective: a firm sales offer at
a determined price and object and keeping this offer within a specified period of time .

The sale is only possible, it is the essence of the unilateral promise of sale and therefore, leaves
the final decision at the promisee’s choice, all the originality and the advantage of this legal technique
resides in this. In the case of option agreement, covered by the new Civil Code, the consent of the
promisor will not be renewed in case of raising the option to concluding the sale agreement.

With regard to the right of option, correlative with the promisor’s obligation, the option right
arises in the promisee’s property, under which, as seen from its marginal name, it can show the option to
accept or not to buy the property pledged by the debtor.

This right is different from a mere possibility. It has a limited life, is prescriptive and rooted in
the convention. Since the unilateral promise does not have the effect of transfer of ownership to the
promisee and does not create an obligation to give, is means that the generated right is a personal right, a
claim right.

The theory has qualified the right of option as a potestative right. The subject matter of choice
consists of the power on a specific legal situation, totally independent of the one existing when the
contract of sale is made. In the time allowed, any purchaser is entitled to wait until the last moment to
make the decision public. This ends at the date stipulated in the contract or at the option raise, if it
occurred before that date. During this period, although the promisor remains owner, he can only claim
the unavailability allowance. The promisee is in total control of the situation. This notion of "power"
includes the option right, which is more than a right to claim, without becoming a true real right.

The option right is an autonomous right assuming promisee choosing between two possibilities
: to convert a provisional legal situation into a final legal situation during a period stipulated in the
agreement (stipulation of the deadline is not essential) or to refuse to purchase, making the contractual
relationship established by the promise to die . The right of option is completely separate from the right
arisen when the sales contract is concluded. It is different from the right arisen from a final contract,
because it is a right aimed at and intended to lead to the conclusion of the final agreement. The nature,

real and final at the same time of the sales agreement has no echo in the current, personal and movable
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legal situation created by the option agreement.

Last, but not least, the autonomy of the right of option is undisputed if we consider that it can be
assigned, representing an asset, a security which by its nature is intended for circulation.

The promise undertaken by the promisor gives birth to a right which simply becomes current: the
right to maintain the offer. The purpose of this right is the acquisition of further rights by signing the
final contract. Exercising this right will lead to signing the final contract and it can be said that the scope
of the option agreement is the possibility to form the contract of sale.

We showed that by the provisions of Art . 1668 of the new Civil Code, in the case of option
agreement for sale, there is an explicit statutory limitation of ownership restricting the right to dispose of
the property by the promisor for a determined period of time.

Since the commitment of its promisor involves maintaining the property available to the
promisee for a period of time, the parties may agree for the promisee to pay an amount of money to the
promisor. This money is called unavailability allowance and is provided for the promisor, representing
the "price for exclusivity" agreed in favor of the promisee. The cause of unavailability allowance is the
advantage of the promisee by securing the property in its own benefit, stipulating it in the content of the
promise with its role of guaranteeing the right of option.

On real estate advertising, feeling the need to ensure an effective protection of the option
agreement and the unilateral promise of sale, as well, responding to lege farenda proposals constantly
made by the doctrine, by the new Civil Code the legislature set out the binding nature of publication of
such agreements in cadastral records, having in regard the effect of provisional unavailability of the
property, indicating at Art. 902 Para. 2 line 12 the notation in the land register of the preliminary
agreement and option agreement.

Chapter 1V entitled “Effects of the unilateral promise of sale” is divided into four sections.
The first section deals with the effects of the promise before raising the option by its promisee,
essentially showing that the main obligation that arises on the promisor is an obligation to do, i.e., to
maintain its offer for sale throughout the option period, while the promisee becomes the creditor of the
right of option on the conclusion of the promised agreement. If during the term of the option, the
promisor notifies the promisee that he/she intends to withdraw the offer for sale and therefore the
consent to the final sale, this declaration of will is ineffective without legal consequences.

The reference made by Para. 3 of Art. 1669 under para. 1, states that when one of the parties

having concluded a bilateral promise of sale denies, without solid grounds, to conclude the contract
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promised, the other party may request a decision to take the place of contract, if all other conditions of
validity are met.

According to Article 1278 of the new Civil Code referring to option agreements, in general, the
declaration of will of the promisor «is considered a binding offer and has the effects under Article
1191», in compliance with the provisions of Art. 1191 Para. 2 Civil Code, «Declaration of revocation of
an irrevocable offer has no effect».

In case of disposition of the property by the promisor, in principle, the third party purchaser
retains ownership of the property, being protected from any action by the promisee, unless it was in bad
faith when signing the contract with the promisor, being aware of the unilateral promise of sale,
violating the interdiction to sell and whether acquired the asset for free. We have shown that when it
comes to cancellation of the sale concluded by the promisor with a third party in bad faith, they often
confuse the regime of the action for annulment with the action applying unenforceability of the sale,
differentiating the legal status of the two actions and making clear the consequences, the pros and the
cons.

Section II, deals with the effects of the unilateral promise of sale subsequent the option raise
by the promisee. After raising the option, namely after the promisee declares that he/she wants to buy
the property on which the promisor undertook to sell, the unilateral promise to sell produces its full
effects. Raising the option automatically implies the transfer of ownership in the case of option
agreement regarding the contract of sale governed by new Civil Code, and the promisee’s will to
purchase meets the definite will of the promisor to sell, forming thus the perfect sales agreement, in the
case of an unilateral promise of sale, but occurrence of such consequence involves co-existence of
certain substantive and form requirements.

It may happen that, after the valid option raise by the promisee, the promisor to declare either
that no longer agrees with the sale or to sell the property pledged to another person .

In case of unilateral promise of sale, the promisee, according to Art. 1669 Para. 1 and 3 of the
new Civil Code, has the possibility to request a ruling from the court to replace the contract, if all other
conditions of validity are met. He may also request the termination of the promise, with damages.

In the case of option agreement regarding the contract of sale under the new Civil Code, the first
case indicated in paragraph 1 above, makes it clear that by the sale formed by raising the option, any
cancellation by the promisor is ineffective. Given that the promisor has committed to maintaining its
consent to sale throughout the agreed term, without the possibility of unilateral withdrawal and as a

result thereof, by raising the option the sale is concluded without any need for a new manifestation of
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willingness by promisor, we appreciate that, in this case, we speak about the sale foreclosure and not its
formation.

In the case of option agreement regarding the contract of sales, governed by the new Civil Code,
if the promisor alienates the property following raising the option by the promisee, the latter one
primarily has the following versions: as a full owner can turn to action for recovery of property against
the third party, the possibility to request termination of the sale and obtain damages or require the court
to cancel the alienation made in his /her detriment and the foreclosure in kind of the sales agreement.
He may also file court actions on unenforceability against the sale to a third party, where he must
provide evidence, similar to the set aside action, the third party aiding the promisor to commit fraud.

The nullity and the assignment of the unilateral promise of sale were the content of the last
two sections of Chapter I'V.

In Chapter V, we made brief references to the unilateral promise to buy, showing that it
assumes the promisor undertakes to buy a property from another person, the promisee, if it decides to
sell. In this situation, the committed party, is the buyer . If changing his /her mind, he will be compelled
to fulfill the promise to buy or can be obliged to pay damages.

Title III of the thesis, “Mutually binding promise of sale” consists of
three large chapters.

The first chapter dealt with the appearance of the institution, its legislative developments
and current utility, terminology and legal nature. Starting from the configuration of the sales
agreement in the Roman law, taking into account that originally, the property could be acquired only by
transaction or taking possession and gradual alleviation of its real character to the detriment of the
principle of mutual consent, we have highlighted the legislative developments of the bilateral promise of
sale in our law.

We showed that, at present, with the entry into force of the new Civil Code, the bilateral sale
promises have finally become laws, having the legal status laid down in Art. 1669 Para. 1 and 2
according to which "(1) When one of the parties having concluded a bilateral promise of sale deny,
without solid grounds, to conclude the contract promised, the other party may request a decision to take
the place of contract, if all other conditions of validity are met. (2) The right to action is prescribed
within 6 months after the contract had to be concluded.”

The third section of this chapter, "The concept, the nature and the legal characteristics of the
preliminary sales agreement', showed that the unilateral promise of sale, and the bilateral one, are

referred to as preliminary contracts in the mean conception we showed in the beginning of this thesis.
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In the current legal language, however, the term preliminary agreement of sale is normally used
to describe the bilateral promise of sale purchase. The preliminary sales agreement is the contract by
which the contracting parties undertake to conclude a future contract of sale whose essential elements
(the price and asset sold) have already been agreed. Temporally and structurally, being located closest to
the final agreement, thus representing a case of progressive training of its object, it was considered that
the preliminary sales agreement is the most "dense" preparatory act, consisting of all essential elements
of the final sale and the obligation of the parties not to resume discussion in the future.

In compliance with the provisions of Art. 1295 of the Civil Code dating back to 1864 which
established the principle of mutual consent in respect of the sale agreement, “The sale is perfect between
the parties and the property is legally transmitted to the buyer, from the seller’s viewpoint, once the
parties have agreed on the asset and the price, although the asset would not be delivered and the price
would not be counted yet.”

The new Civil Code defines the sale agreement in Art. 1650 as the “contract by which the seller
transmits or, where appropriate, undertakes to transmit to the buyer ownership of an asset in exchange
of a price that the buyer is obliged to pay.”

From the interpretation of the two legal texts, it appears that when the parties have committed to
sell, and to buy respectively, agreeing on the price and determining the property to be sold, we are
facing the formation of the final sale agreement and not a bilateral promise of sale, except for the
contexts where the final contract of sale is a solemn contract, for the valid conclusion of which the
parties’ consent on the essential elements of the sale is not sufficient, but compliance of the authentic
form of the document.

This means that sometimes, in practice, it can be difficult to distinguish between the bilateral
promise of sale and the final contract when the latter one is a consensual agreement. Thus, the mutual
consent upon the conclusion of the final contract and the agreement on all the essential elements of the
sale are sufficient for the its valid genesis, and if the parties wish to reserve the freedom to conclude the
expected contract in the future and to explicitly identify the element on whose occurrence the final
contract depends on, or to indicate the reason for which they understood to postpone the conclusion of
the final sales - purchase agreement.

We showed that the examined institution is a consensual contract, mutually binding, autonomous
(detaching it from other similar agreements), in the current regulation, designated, commutative, for

consideration and with uno ictu enforcement.
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The second Chapter, deals with “Conditions of validity and content of the bilateral promise of
sale”. The substantive conditions are common with any consensual agreement, but we underlined
certain matters within the capacity of the parties, their consent and promise derivative, i.e., the property.
In analyzing the content of the bilateral promise, we showed its mandatory elements and its content not-
binding, the incidental and anticipatory clauses.

Any bilateral promise of sale to be valid must contain the parties' agreement on all elements
essential for the final sale, i.e. on the property to be sold and the price to be paid. Actually, Art. 1279 of
the new Civil Code refer to the promises to sign the contract generally, expressly stating that, “The
promise to sign the contract must contain all the terms of the contract promised, failing which the
parties could not perform the promise.”

The bilateral promise of sale, as a type of promises to contract, must comply with the general and
specific validity requirements.

Prefiguring the sale, the bilateral promise must contain the entire agreement between the parties
on the property promised to be sold and the price and the obligation to take all necessary steps to
conclude the sale and to reiterate the consent in the form required by law or agreed by the parties.

As regards the promise property, we showed that besides legal cases of perpetuity or restriction
of the free movement of goods, in light of the new Civil Code, the conventional perpetuity of the
property is possible, as well.

In terms of incidental clauses of the bilateral promise of sale, we have dealt with issues related
to the perpetuity, forfeiture, termination, penalty clause and earnest money.

Next, we talked about the anticipatory clauses on the price payment, anticipated transmission of
the actual possession and use of the property promised and the clause allowing the promissory buyer to
build on the land covered by this bilateral promise of sale.

On the form of the bilateral promise of sale, we have shown that, even if it covers lands or
buildings (dwellings and individual units) for the alienation of which, the legislature expressly stated
that the ad validitatem authentic form is required; the doctrinal controversy on the form of this pre-
agreement was laid down by the new Civil Code, namely that, for the valid conclusion of this
convention there is no official form required for the validity of the final agreement.

Based on the infallible argument that the official form is a true exception to the principle of
mutual consent of legal documents, it is obvious that one can not impose the obligation to conclude the

bilateral promise of sale authentic form in the absence of relevant rules in this regard.
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We should take into account the provisions of Art. 1242 Para. 1 of the new Civil Code which
regulate the contract form, and stipulate that "The contract is null and void unless concluded in the form,
unquestionably, required by the law for its valid conclusion”. For the bilateral promise of sale, neither
Art. 1669 of the new Civil Code, governing this legal institution, nor Art. 1279, generally governing the
promise to sign contracts, do not stipulate undoubtedly that the form required for the conclusion of these
agreements is authentic, so that the nullity is ineffective, the bilateral promise of sale being, per a
contrario, valid by the mere agreement of the parties.

We dealt with the situation where the parties of a bilateral promise of sale, agree that the
conclusion in authentic form of the final sales agreement is a condition of its validity, although the
property concerned is not part of the assets to be validly sold only through authentic documents.

In this case, the will to "essentialize" the authentic form must be explicitly expressed by the
parties, otherwise, assuming that the authentic form is provided only ad probationem, as long as the law
does not require it ad validatem, and under the principle of mutual consent, the parties shall be deemed
to have concluded the final sale itself, once they agreed upon the property and the price.

The third Chapter of this title is dealing with “Effects of the bilateral promise of sale”, being
composed of six sections. Section I deals with the “Obligations of the bilateral promise of sale
parties”, showing that the promissory - seller is primarily required to agree to authenticate the sale, the
obligation not to dispose of or pledge the promised property in favor of others and the obligation not to
conclude with third parties legal acts likely to restrict or eliminate the rights of the promissory -buyer,
while promissory buyer is obliged to appear before the notary public to authenticate the sale covered by
the pre-contract.

Section II examined the “Transmission, transfer and termination of the rights and obligations
arising from the bilateral promise of sale”, showing that, before the entry into force of the new Civil
Code, our law recognized only the assignment of debt, the possibility of debt transfer was not agreed by
the legal practice, lacking legal basis and the fact that, currently, the contract assignment has a
legislative basis, Art. 1315 providing that “A party may substitute a third party in the relationship
arising from a contract only if the considerations have not yet been fully executed, and the other party
consents to it.”’

Section III refers to “Execution of the bilateral promise of sale and the effects of parties
failing to perform the obligations”. We have approached the substantiation in time of a court order
admissibility replacing an authentic contract of sale, showing that currently, the Civil Code expressly

provides in Art . 1669 Para. 1 as follows: "When one of the parties having concluded a bilateral
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promise of sale denies, without solid grounds, to conclude the contract promised, the other party may
request a decision to take the place of contract, if all other conditions of validity are met”.

For the admissibility of the pre-contract enforcement action the following conditions have to be
met : valid conclusion of a bilateral promise of sale, proof of unjustified refusal of one of the parties to
conclude the contract of sale, proof of ownership of the property pledged, the performance of the
obligations of the party filing the action and fulfillment of the essential requirements of sale.

Action for enforcement of the bilateral promise of sale is a personal action, arising out of the
obligations to do having a heritage character arising from the Convention, may be instituted against the
successors of the dead promisor, if they refuse to consent to the sale promised by their predecessor. It is
clearly a lapse of time action, and to punish the lack of interest of the party in whose favor it was
established, taking into account its special character, the legislature has provided that it has to be entered
into a special term of limitation of six months, which flows from the date set out by the parties for the
voluntary conclusion of the contract designed by the promise.

We approached comparatively the action for enforcement of the bilateral promise of sale and title
registration, showing that the land book system, those who sought to obtain a court order by promoting
the enforcement of a pre-sale agreement to become owners of the disputed real estate, needed this
statement from the promissory seller, giving the consent to the title registration, which is hard to believe
as long as he /she had not voluntarily performed the obligation to conclude the sale in authentic form.

The judicial practice made confusion between the title registration action and the action
requesting delivery of a court order that takes place of authentic sales agreement.

The action for title registration was brought by the acquirer of the real right, who did not have
the legal document containing the consent for title registration of the transmitter. In this case, the
foundation of the action lies in the failure of fulfilling the obligations subsequent to the sale, to deliver
all documents necessary for the registration (property registration agreement), that according to the law
fall in the charge of the former owner of the property. The court decision replaces the consent of the
person who has validly transferred the real right to the acquirer.

This right to title registration action can only arise from a mutual promise of sale because such
an act can only give birth to the right to ask the court to deliver a court order that takes place the contract
of sale, the document transferring the property, while, for title registration action the ownership transfer
document must exist when the court action is being brought.

The foreclosure of the pre-sale agreement is based on the promisor refusal to conclude the sale

agreement as required by the law. In the case of title registration action, this contract exists and was
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validly concluded, all that prevents registration of ownership of the purchaser is the absence of the
agreement at title registration given by the seller .

The action for enforcement of pre-sale agreement was used both in the system of transcription
and inscription registers, and in the system of land books covered by the Decree -Law no . 115/1938,
difference consisting in the fact that the beneficiary of the irrevocable court order which accepted the
enforcement of the pre-contract could transcribe the decision in the transcriptions and inscriptions
register, while the recipient of a similar decision, but that refers to a property falling within the Decree-
Law no. 115/1938, can not be entered in the land registry unless the court order contains such provision.

Therefore, in the latter case, besides the main count on the pre-contract enforcement, an
accessory count had to be formed, that would require the court to order the registration of ownership in
the land registry.

This accessory count used to form the subject matter of the title registration action. Of course,
nothing prevents the applicant, that, if holding an authentic sale agreement or a document of sale under
private signature which did not contain the title registration clause, or an irrevocable court decision that
upheld the action for enforcement of the pre-sale agreement, but that did not order the title registration,
to file the said action separately and as main count.

We have shown that in light of the new Civil Code, returning to the land registry principles and
rules established by the Decree - Law no . 115/1938, the confusions between the title registration action
and the enforcement action in kind of the bilateral promise of sale could persist. We believe however
that due to the current express regulation and the action seeking a court order replacing the authentic
sales purchase agreement, this confusion will be extremely rare, quasi - nonexistent . We should note
that the action for title registration in light of the Civil Code is limited to the general term of three years,
which means that if its holder fails to exercise it within this term, it will not ever be registered.

Where, the promissory - seller sold the property in order to obtain the foreclosure in kind of its
obligations, there is necessary either the dissolution or the declaration of unenforceability of the sale
made by the contracting party or third party, otherwise, only damages can be obtained.

The first two possibilities will be likely to succeed, depending on whether the third party was of
good or bad faith on the date of signing the contract with the promissory - seller.

In this matter, the theory and the case-law unanimously decided and accepted that the distinction
between good and bad faith of the third party is based on whether he/she was or not aware of the

existence of the bilateral promise of sale when signing the contract.
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Section IV is dedicated to the termination of the bilateral promise of sale and Section V to the
incidence of imprevision in matters of pre-contract. Since the scope of the theory of imprevision
concerns only agreements with obligations denominated in a currency unit, closely related to the phase
of execution of the agreement, its incidence is clear as regards bilateral promises of sale.

The role of contractual imprevision lies in restoring the interest to executing the contract in the
new circumstances through adaptation, and where the purpose it was contracted for can not be reached,
to terminate the contract, with the fair distribution of risks between the parties. In matters of mutual
promise of sale, it is possible that before concluding the final sale, the price agreed to be paid by the
promissory - buyer, due to the inflation, is no longer corresponding to the value of the property that is
the object of the preliminary agreement, and this difference to make the performance of the promise by
the promissory seller excessively burdensome.

One can imagine the reverse case, currently valid, where, because of an unpredictable instability
of the real estate market and drastic decrease in the value of properties, the promissory buyer could be in
the position to apply an excessively burdensome performance, the contractual unbalance being affected
so that it needs to be restored through re-negotiation or mechanism of imprevision.

The new form of Article 1271, amended by the applicable Law, was intended to be an
improvement of article 1271 from the initial form of the new Civil Code.

One can notice the conditions under which the legal text allows the intervention of the judge, the
premises of its intervention being three.

The first condition is that the execution had become excessively burdensome, making it
manifestly unfair for one of the contracting parties. This condition is particularly important because, if
the execution would have become only more burdensome, the provisions of paragraph 1 of the above
article, which is the rule, apply. It is a matter of evaluation and expertise, but if only enhanced
burdensome of performance and not burdensome excessivity is found, the action must be dismissed by
the court.

The second condition is that excessive burdensome is due to exceptional changes in
circumstances envisaged by the parties at the time of contracting, but that change had occurred after the
contract conclusion, as expressly required in letter a) paragraph 3.

The third condition is to not ascertain that the debtor has somehow assumed the risk of these
exceptional changes in the circumstances taken into account when signing the contract and its

consequences. Point c) of paragraph 3 points at the absence of express undertaking of this risk by the
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debtor, because in such a situation, it means that it was provided at the time of contracting, but also the
impossibility to reasonably believe that the debtor would have assumed such risk.

Even if hardship was established in law, the solution of court intervention in the parties’
agreement must remain the exception, to avoid the abusive use of this legal action.

Section VI dealt with specific situations in matters of bilateral promise, that is the situation of its
conclusion by only one spouse as far as a matrimonial property is concerned, the legal effects of real
estate presale agreements concluded before and governed by Law 58 / 1974 and Law no. 59/1974, of
applicability of the preliminary agreement in light of the legislation specific to the government program
the "First Home" and the possibility of rendering enforceable the bilateral promise of sale signed in
authentic form and indirect enforcement of the criminal clause or down payment clause inserted in its
content.

In conclusion, we showed that sales promises today are no longer just some casual and
convenient procedures, used only by certain categories of owners who wish to facilitate the sale of their
property, but are true techniques, tools available to all classes of people, from professionals to ordinary
individuals, by which they aim to satisfy the desires and needs, facilitating the movement of assets and
the economic activity.

Currently, the parties seeking the conclusion of a sales-purchase agreement of a property of great
importance, resort to many agreements or provisional agreements (negotiation, framework agreements,

newsletters, protocols of agreement), that are multiplied and diversified by our modern law.
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